Several states
allow property to be
retained by a custodion

until age 25.
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Extending a Guardianship for a Minor’s

Property Until Age 25

“To Age 25” Provisions in the Uniform Transfers to Minors Act

Several states have enacted a variation of the
Uniform Transfers to Minors Act (or “UTMA™
that can allow property to be retained by a
custodian until the beneficiary reaches 25,
rather than 18 or 21.

The initial question is why may an “Age 25
Provision” he Useful?

Individuals often resist the bother of
establishing a trust for whar they perceive to
be modest gifts to minors and instead simply
establish a custodial account.

Moreover, in almost every estate plan, even in
one urtilizing trusts, there is a limir on how far
down the line ane may wish ro consider
“control from the grave” provisions to cover
remote contingent remainder interests to
minors. A commonly used provision in wills
and trusts gives express authority to the
€XECULOT OF ErUSLee (0 EUIN PIOPErty OVer to a
custedian rather than directly to 2 minor.

The major problem with relving on a
custodianship, rather than on a truse, is that
the age of majority rypically is either 18 or 21,
at which time the property held in the custodial
arrangement must be distributed outright o
the young adult.

in This Issue:

As a young adulr reaches majority, the donor
{often a generous grandparent) may suddenly
realize that it seems like a very bad idea for the
custodial arrangement to cease and the gifred
amounts paid out to an 18 or 21 year old. In
the case of a distribution from an estate or trust,
the fiduciary may have reason for concern abour
making a required distribution. Even in the best
of circumstances, coming into substantial funds
at such a young age may influence a young
adult to take a path different than what the
older generation may deem desirable.

In response to these concerns, several states have
enacted UTMA swatutes chat, in certain limiced
circumstances, would allow properry ro be
retained by an UTMA custodian undil age 25.

Five states (Alaska, California, Nevada,
Tennessee, and Oregon) have age 25 provisions
in their UTMA laws. In each case the option
must be affirmatively chosen, the default being
either 18 or 21.

The most fundamental question is whether,

and how, one may use the faws of one of these
five states even if he or she is in another?

Al five of the age 25 stares have adopted che
Model UTMA provisions with respect to this
issue. If neither the transferor nor the donee
is a resident ar the time the custodianship is
created, then either the custadial property
must be locared in dthe state or the custedian
must be a resident of the state.

It may be possible to tocate property in the
stare simply by opening an account in a
resident financial institution or by renting 2
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An out-of-state
guardianship con be
established with an

institutiona] fiduciary.
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sreheless, the cholce Is 1o name g resident
custedian. This means choosing an instirutional
custocian unless you happen to have a refative
or friend residing in the state. Where the funds
are substantial, an institutional fiduciary is an

especially appropriate choice.

There are two basic categories of transfers, gift
transters and transters emploved in the contexe
of estate and trust planning and administration.

The major distinguishing factor with respect

to gifts is consideration of the federal gift rax
annual exclusion {indexed for inflation, the
excluded amount presently is §11,000 per
denee per year) and, in the case of gifts o
“skip persons” {grandchildren or others two
generations or more younger), the relared

“zero inclusion ratio” rearment for purposes
of the “generation-skipping transfer tax” {which
is a tax benefit that allows a donor to side-step
an extra fax that can apply o these gifts). Age
21 custodial arrangements qualify for boch of
these tax benetits. However, age 25 custodial
arrangements pose particular problems because
the tax Jaw requires that the property be rurned
over to the donee or placed in the control of
the donee ag age 21 in order o qualify.

The states with age 25 provisions have

approached this issue in several different wavs.

* Derhaps the “simplest” is to carve out gift
transters from the age 23 oprion aftogether.
This approach does protect donors from a
possible rax misstep; however, it seems overdy
testrictive, as not every donor limies gifts o
the annual exclusion amount or need be
concerned with the annual exclusion.

# Anocther simple approach is to allow the
age 25 option for gift transfers without
qualificavion. Certain donors could run inro
adverse tax consequences, but the option at
least is available to those who do not have

these concerns.

+ Another approach is w allow gift gansfers
fd

tor be held until 25, but the transfer document

must expressly state that serting the termination
date past age 21 will cause the transter o be a
gift of a future interest with potentially sdverse

[ax <o nsequenes,

« Another approach is o allow the oprion of
an age 25 provision for gifts but ro require that
there be 2 6 month “window” at age 21 for the
voung adult to withdraw the property from the
custodial arrangement. This approach mirrers
common estate planning technique using trusts
with age 21 limited-duration withdrawal
powers. The transfer document muse expressiy
recite the wichdrawal right, although there is
no starurory requirement to give actual notice
to the 21 vear old. However, the conservative
approach is to give actual, contemporaneous
notice of the withdrawal right.

There are other non-gift situations that arise

in the estate planning end administration context
where the age 25 provision is useful, particolarly
when planning for contingent beneficiaries:

(i) the receipt of required distributions from
an estate;

(it} the receipt of distributions from a truse
during the trust term or upon the trust’s
terminaton;

{iti} the receipt of property upon the exercise
of a power of appointment;

{iv) rhe receipt of property subject to
contractual rights, such as life insurance,
retirement plan or IRA benefits, or a payable
on death {"POD”) bank account.

The Model UTMA and all five “age 25"

states allow tor planning ahead by using the
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agreement, deed, instrument EXEICising 4 power

governing instrument {e.y.
of appoiniment, or beneficiary designation)

to do rwo essential things:

e To grant the expross authority to the relevant
fiduciary or to direce that the property be

MA custodian ar some
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point in the furare; and,

» 1o nominate a custodian o receive
property in the future, including continzen:

é.lﬁd SUCCESsOr custodians.




Thus, in all five states, the age 25 optien i
available only where the governing instrument
either directs or authorizes the custodianship
and includes fanguage expressly authorizing
ot directing the retention of the property past
the age of malorizy. The GPEATive INSErment
always should expressly require or suthorize
the establishiment of a custodial account to
receive property, expressly require or authorize

the retention of the property past the age of

majority, and, if possible, nominate a custodian,

successors and alrernates.

* With a gift, the donor simply recites the
termination age in the transfer document
crearing the custodianshi p and, since the
transfer is immediate, must nominate a
custodian, and, ideally, successors.

* With respect to a custodianship thar may
arise in the future, if the donor wishes to
maintain flexibility in the plan, the issue is
whar 1o provide so that the language s
sutficient to invoke the laws of a faverable
jurisdiction burt flexible enough to allow for
future planning, To keep the options open for
futare ansfers, the suggested approach is:

in Wills and Trusts:

* Expressly authorize the fiduciary to tansfer
the property to a custodian and auchorize the
selection of the jurisdiction, specifically stating
that this includes jurisdictions char allow
property o be held past the age of majoriy,

In Beneficiury Designations:

» Be mare specific because there is no

“hiduciary” like an executor or trustee whomn
the transferor chose and to whom it would be
advisable {or even perhaps possiblel 1o give
discretion. The custodianship should be
direcred, and proposed custodians and
alternates or successors, named or described
te.g., @ parent or legal onardian of che minar).
fe should be stared diar if the named custodian
canuor act, the parent or legal guardian of the
minor could selecr one, The jurisdicton should

be selected and the maximum age ser forth,

Rnt

It an age 18 or 21 custodianship is ferminufing,
tan it be “fixed” by later electing age 257

The strict language of all five of the starutes

in question suggests that if the donor has not
planned ahead by choosing an age 25
jurisdiction and the age 25 option when the
transter was first made, he or she cannor change

myid-seream.

* Following the Model UTMA, the
custodianship remains subject to the laws of the
original jurisdiction for its duration regardless
of the change in residence of the transferor, the
minor or the custodian or the removal of the

property from the stare.

» Further, even if the donor is in 4 state with an
age 25 provision bur has not elecred it at the
original time of transfer, the donor cannor extend
it later. Nor would the custodian or anvone else
have authority to lengrhen the duration.

* However, if the standard age 18 or 21
custodianship is ending, the situation may be
no worse than if a trust with a limited duration
withdrawal right at majority had been used.
With the trust, the young aduit would have to
conclude not o exercise the withdrawal right or
perhaps agree to self-sertle a trust; with a
terminating custedianship, it should be no less
possible to counsel the young adulr to rurn the
property over 1o a new custodianship witch

age 25 provisions or perhaps to a truse.

* The catlier custodianship will have ended,
and thus the original stare’s faw, and the age
restyiction whether in the same state or another,

would no longer apply.

s Obviously, the donee must have kegal
capacity both to receive the distriburion and
then to transfer the property to a custodian,
The donee cither would have o he of legal age
or an cmancipated minor.

o We also need to consider ar whar age the
custodianship can begin, Only o couple of the
states appear to allow the inftial gift, cyrare
or trust distribusion, or ocher rransfer to an

UTMA account, for individuals over age 21,
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In conclusion, despire some open issues, the
possibility of using the laws of the few seates
that have age 25 provisions in their UTMA

statutes, whether or net the donor resides there,

may provide an actractive adjunct o estate
planning that can be incorporated as part of
effective, flexible estate plans.

For more informarion, piease cali Mary
DeMarco Lee or one of the other parmers at

the frm.

I New Telephone and Fax Numbers

In addirion to our direct dial numbers and
212-818-9000, we have a new main number:
212-944-0500.

We also have a new fax number: 212-869-

4930, Our old fax number (212-661-3132)
will be discontinued after January 31, 2003,
Our attorneys also have direct fax numbers.

B We extend our warmest congratulations

to our partner Marvy Demarco Abrams and
to Dr. Edmund {.ee on their recent marriage.
Ms. Abrams wili now be known as Mary
DeMarco Lee.
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I New York City Council Pending Bills

The NYC Council has numerous bills
pending. Some of them may be of interest to

yout, such as:

#2T1 « requires equal employment benefics
to the domestic partners of emplovees of
contractors dealing with the ciry, Domestic
partners are persons recognized as having
registered in NYC as domestic partners or
who have joined together in a civil union
recognized by another jurisdiction.

#107 - adds to prohibited housing
discrimination, any discrimination against
acrual or perceived victims of domestic
violence, sex offences or stalking,

#1351 - requires carbon monoxide detectors
in aparements in multiple dwellings.

#13 « requires demolition contractors to have
a construction site safety coordinator at the sice
when demolition is conducred.

#202A - provides for baby changing stations

in public places accommodaring 250 or more
people, such as restaurants, catering
establishments, auditoriums, recrearion centers,
houses of worship and community centers.

#57 - requires a certification that rrapping
or baiting of rats has been conducred as a
requirement for foundaton or carthwork
permits.

#41 - requires the city {instead of the property
owner] repair sidewalk damage as a result of 2
street opening or due to overgrowth of certain
[ree roots.

[ you would like any further information
regarding these bills, please conract a partner
at HG&G.

K Visit us on our website: www.hgg.com
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